UNI TED STATES BANKRUPTCY COURT

NORTHERN DI STRI CT OF CALI FORNI A

Inre Case No. 93-57024-JRG
PORTOFI NO DEVELOPMENT CORP. ,

Debt or s.

PORTOFI NO DEVELOPMENT CORP. , Adversary No. 95-5397
Plaintiffs,

VS.

DAVID W MARI ANI, an i ndividual,

MARI ANl GROUP OF COWPANI ES, a

California partnership, et al.,

Def endant s.
/

MEMORANDUM DECI SI ON

| NTRODUCTI ON.

Before the court are (a) plaintiff’s Motion for Reconsi deration

of Order re Sunmary Judgnent; (b) defendants’ Cross Mtion for Sunmary
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Adj udi cation of Issues and Opposition to plaintiff’s Mtion for
Reconsi deration; and (c) Plaintiffs’ Mdtionto Arend Conpl ai nt, and
def endants’ opposition thereto.
1. BACKGROUND.

On August 9, 1995, the debtor fil ed an adversary conpl ai nt agai nst
DAVI D MARI ANI', individually, and MARI ANl GROUP OF COWMPANIES, a
Cal i forniapartnership (hereafter “M3’), seekingrelief throughfive
causes of actionrelatingto an 18-acrelot in Cupertino. Thereis
di sagreenent as to who owned the 18 acre | ot, or portions thereof, at
various periods of tine, which disputes are not rel evant tothe notions
before the court. At some point, the property was split intoa 12-acre
| ot and a 6-acre |ot, and the parcels are alleged to have been
transferred anong a nunber of different entities. The parties agree
t hat debt or Portofino Devel opnent Corporation, f.k.a. D.W Mari ani
Devel opnment Cor poration, a Californiacorporation, and MCentered into
a construction | oan agreenent with | ender Home Federal Savi ngs & Loan
sonetinme prior to April 1991, and that the bank required the entire 18
acres as security for its loan. The parties al so agree that in or
about May 1992, the sane parties entered into a “First Loan
Modi fi cati on Agreenent” whi ch provi ded t hat t he | oan had nat ur ed and
t hat no further advances woul d be made by Hone Federal while fifteen
units remai ned under construction. The units were to be sol d when

conpleted, wwth arelease price being paidtothe bank. U timately,
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the entire 18 acres was forecl osed upon by the successor to Home
Federal .

Def endant s noved for summary j udgnent on all five causes of action
containedinplaintiff’s conplaint.! Defendants’ notion was granted in
part and deniedinpart. Wthrespect tothe second cause of action
for i ndemmification, the court granted summary j udgnent as to David
Mar i ani, and deni ed summary j udgnent as to defendant MGC. Plaintiff
has noved for reconsi deration of the order granting sumrary j udgnent in
favor of David Mari ani on the second cause of action. Defendants, in
turn, have brought a cross-notion for summary adj udi cati on wi t h respect
to the second cause of action as to both David Mariani and MGC.
Plaintiff has al so noved for | eave to fil e an amended conpl ai nt, which

def endant s oppose.

I11. DILSCUSS| ON.

A. Plaintiff’'s nmotion for reconsideration is granted.

The “First Loan Modificati on Agreenment” whi ch plaintiff contends
givesrisetoits second cause of action for i ndemmificationis now

beforethecourt.2 It is nowcl ear that defendant David Mari ani was i n

1 The causes of action contained in plaintiff's original Conplaint were:
Breach of Prom ssory Note (First Claimfor Relief); Indemification (Second
Claimfor Relief); Preference (Third Claimfor Relief); Fraudul ent Conveyance

(Fourth Claimfor Relief); and Cl aimon Open Account (Fifth Claimfor Relief).

2 The First Loan Modification Agreenent was not before the court at the
time defendants' first notion for sumuary judgnent was heard.
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fact aparty tothe agreement inthe capacity of a guarantor. G ven
this fact, relief fromthe court’s order granting defendant David
Mari ani’ s notion for summary j udgnment on t he second cause of actionis
appropriate.® The court nmay relieve a party froman order for any
reason justifying relief from the operation of a judgnent.
Fed. R G v.P. 60(b)(6), nade applicabl e in adversary proceedi ngs by Fed.
Rul e of Bank. Proc. 7060. Plaintiff’s notionistinmely andthe court
finds that cause existstogrant plaintiff’s notion. Accordingly, the
court grants plaintiff’s notion for reconsideration, and the order
granting summary j udgnent i n favor of defendant David Mariani as tothe
second cause of action is vacated.

B. Def endants’ Cross-Motion for Summary Adj udication is

G ant ed.

Havi ng granted plaintiff’s notion for reconsiderationastothe
Second C ai mfor Relief as to David Mari ani, the court next considers
def endants’ request that the court grant their cross-notion for sunmary
adj udi cation as to the Second Cl ai mfor Relief agai nst Davi d Mari ani
and M3C, on the ground that the First Loan Modificati on Agreenent does
not provide a legal basis for plaintiff’s claimof indemity.
Def endant s make specific reference to I 14 of the Agreenent, which

provi des for the borrowers (Portofino and MX) to i ndemify the | ender

8 The court found at the hearing on June 7, 1996, that no evi dence was
presented to refute that David Mariani was not a party to the agreenment which
plaintiff alleged gave rise to claimof indemity.
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(Homef ed Bank) .4 Defendants contend that there i s no provision by which
MGC or Mariani agreed to indemify Portofino.

Plaintiff initially argued that def endants’ cross-noti on was
procedural Iy i nproper pursuant to B.L.R 7007-1(a) for failureto
provi de the requisite 28 days notice. Plaintiff al so argued t hat
B.L.R 7007-1(d), permtting a counter-notionrelatingtothe subject
mat t er of the original notionto be heard at the tine of the ori gi nal
nmotion, i s not applicabl e because defendants’ cross-notion i s not
relatedtoplaintiff’s notion for reconsideration. Notw thstanding
this procedural objection, plaintiff filed an opposition addressingthe
nerits of thenotion“intheinterests of judicial econony.” Plaintiff
has not contended that any prejudi ce has been caused i n opposi ng
def endants’ cross-notion, and plaintiff’s counsel indicated at the

heari ng t hat no suppl enental briefing was desired. The court therefore

4 Paragraph 14 of the First Loan Modification Agreenent provides:

Indemmification of Lender. Borrowers hereby agree to defend (by
counsel satisfactory to Lender), indemify and hold harnl ess
Lender, its officers, directors, sharehol ders, agents, enployees,
affiliates, subsidiaries, successors and assigns, from and agai nst
all losses, damages, liabilities, clainms, actions, judgnents,
costs and attorneys’ fees which Lender may incur, in any capacity,
as a direct or indirect consequence of (a) Borrowers’ failure to
perform any obligation as and when required by any Loan Document
and this Agreenent; (b) the failure at any tine of any of
Borrowers’ representations or warranties in the Loan Docunents and
this Agreenent to be true and correct; (c) the costs, clains, and
liabilities described in § 4 (k) (vi) above; (d) any act or

om ssion by Borrowers, any contractor, subcontractor, engineer
architect or other person with respect to the Project or the Rea
Property, including, but not limted to the clains and damges
described in § 12 above; (e) the clainms and damages described in
13 above; and (f) the clainms and damages described in f 16 bel ow.
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overrul es plaintiff’s procedural objectionto defendant’s cross-notion,
and considers the nerits of the notion.

Def endant s’ cross-notion for summary adj udi cati on i s governed by
Federal Rule of Civil Procedure 56, made applicable in adversary
pr oceedi ngs by Federal Rul e of Bankruptcy Procedure 7056. Federal Rul e
of Civil Procedure 56(b) provides:

A party agai nst whoma claim counterclaim or cross-claim

is asserted or adeclaratory judgnent i s sought may, at any

time, nove with or without supporting affidavits for a

sunmary judgnment inthe party’ s favor asto all or any part

t her eof .

Fed. R. Civ.P. 56(b).
Summary j udgnent i s appropriate where no genui ne i ssue of materi al

fact exists andapartyisentitledtoprevail inthe case as amatter

of law. Fed.R Civ.P. 56(c); Bhan v. Nnme Hospitals, Inc., 929 F. 2d

1404, 1409 (9th Gr. 1991), cert. denied, 502 U. S. 994 (1991), citing,

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 250 (1986). The party

seeki ng summary j udgnent al ways bears theinitial responsibility of
informng the court of the basis for its notion, andidentifyingthose
portions of “the pl eadi ngs, depositions, answers tointerrogatories,
and adm ssions onfile, together withthe affidavits, if any,” whichit
bel i eves denonstrate t he absence of a genui ne i ssue of material fact.

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986), quoting

Fed. R Gv.P. 56(c). If thenoving party satisfiesthisinitial burden,

t he opposi ng party nust go beyond t he pl eadi ngs and by affidavit,
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deposition, answers to interrogatories, and adm ssions on file,
desi gnat e specific facts show ng that there is a genui neissue for
trial. 1d. at 324. It isinlight of this standard that the court
consi ders defendants’ cross-notion for summary adj udi cati on.

Addr essi ng t he subst ance of defendants’ cross-notion, plaintiff
contends that it is T 4(k) of the First Loan Modificati on Agreenent
whi ch provi des t he basis for the clai mof i ndemi fi cati on agai nst MaC
and David Mariani. Paragraph § 4(k) provides:

Conpl etion of 15 Units Under Construction. As a materi al
i nducenent for Lender’ s [ Honef ed Bank] acceptance of this
Agreenent, Borrowers [ Portofino Devel opnent Corp. and MC]
and Guarantor [David Mari ani] covenant, warrant, and agree
to conplete the construction of the 15 Units Under
Constructioninatinmely and wor kmanl i ke manner, w t hout
demand on Lender for further advances under the Not e,
Construction Loan Agreenent, and ot her Loan Docunents.
Borrowers and Guarantor will finance this constructionwth
t hei r non-pl edged assets and their Net Sal e Proceeds, as
definedin Y 4(j)(v) above, fromthe sal e of the Conpl et ed
Units. Borrowers’ Net Sal e Proceeds will be coll ected and
adm ni stered as foll ows:

Par agraph 4(k), p. 8, of the First Loan Mdification Agreenent.
Plaintiff contends that under California law, an obligation
i nposed upon several personsis presuned to be joint and not several

(citing Calif. Civ. Code 8 1431°, and, where all parties whounitein

5cCalif. Civ. Code 8§ 1431 provides:

An obligation i nposed upon several persons, or a right created in

favor of several persons, is presunmed to be joint, and not

several, except as provided in Section 1431.2, and except in

speci al cases nentioned in the title on the interpretation of

contracts. This presunption, in the case of a right, can be
(continued...)
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a prom se recei ve sone benefit fromthe consi derati on, whet her past or
present, their promseis presunedto bejoint and several (citing
Calif. Civ. Code 8§ 1659%) . Plaintiff alsocontends that apartytoa
joint or joint and several obligation who satisfies norethan his share
of the claimagainst all, nay require a proportionate contribution from
all the partiesjoinedwithhim (CtingCalif. Civ. Code § 14327).
Plaintiff contends that | 4(k) of the First Loan Modifi cati on Agreenent
obligated the parties not only vis-a-vis the bank, but al so anongst
t hensel ves--that obligation being that each woul d contribute their own
funds towards conpletion of thefifteenunits. Plaintiff’'s counsel
clarified at the hearingthat plaintiff is not seekingindemnification
and/ or contribution for nonies paidtothe bank. Instead, plaintiff
cont ends t hat Portofino undertook conpl etionof the fifteen units and
incurred several hundred thousand dollars in obligations to

subcontractors and materialmeninreliance onthe obligationset forth

(...continued)
overcome only by express words to the contrary.

6 Cal. Civ. Code 8§ 1659 provides:
VWere all the parties who unite in a pronmise receive sone benefit
fromthe consideration, whether past or present, their pronmise is
presunmed to be joint and several

7 Cal. Civ. Code § 1432 provides:
Except as provided in Section 877 of the Code of Civil Procedure,
a party to a joint, or joint and several obligation, who satisfies

nore than his share of the claimagainst all, may require a
proportionate contribution fromall the parties joined with him
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inq4of the First Loan Modi fication Agreenent. Plaintiff further
contends that the debtor i s unabl e to pay such obligations, and that it
may properly look to MGC and Mariani for contribution.

The court does not agree that f 4(k) of the First Loan
Modi fi cati on Agreenent provi des al egal basis for i ndemification or
contri bution by Portofino agai nst def endants M3C and Davi d Mari ani .
The Agreenent was between t he | ender, Home Federal Savi ngs & Loan
Associ ation, on the one hand, and t he borrowers, Portofinoand M3C, on
t he ot her hand, with David Mari ani acti ng as guarantor. Paragraphs
4(k), as well as 1 14, inuredto the benefit of thelender. |ndeed,
t he | eadi ng sentence of § 4(k) states: “As a material i nducenent for

the Lender’s acceptance of this Agreenent, [Portofino, M3 and Mari ani |

covenant, warrant, and agree to conpl ete the construction of the 15
Units Under Constructioninatinely and workmanl i ke manner, w t hout
dermand on Lender for further advances under the Note. . .” (enphasis
added). The “Consent of Guarantor” by David Mariani simlarly
provi des:

Guarantor further warrants, covenants, and agrees that the
Guaranty will remaininfull force and effect and that his
obligations to Lender under the Guaranty will not be
di m ni shed or exonerated by the nodi fications of the Loan
Docunent s and t he ot her terns and condi ti ons describedin
this Agreenent. Quarantor further warrants, covenants, and
agrees that his obligations to Lender at all tines hereto

included and will at all tinmes hereafter include the
conpletion of construction of the 15 Units Under
Construction). . . notwi thstanding the term nation of

Lender’ s obligationto advance further funds t o Borrowers
under t he Loan Docunents for said construction and for all
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ot her Phases and Subphases of the Project.
First Loan Modification Agreenment, p. 20 (enphasis added.)

VWhile it is clear that the I ender had the right to enforce
par agr aph 4(k) of the Agreenment, and it was i ndemmi fi ed under paragraph
14 of the Agreenent, the Agreenent does not provide for aright of
contribution and/or i ndemni fication as between t he borrowers and t he
guarantor with respect to each other. Moreover, no evi dence has even
been i ntroduced to establishthat Portofino satisfied“norethan[its]
share of the cl ai magai nst all,” as required under Cal. Ci v. Code §
1432. The “claimagainst all” is the obligationtothe bank. The bank
ultimately foreclosed on the property, so the bank’s claim was
obvi ously not satisfied. Defendants also correctly point out that,
assumng Y 4(k) didcreate aright of contributionunder the California
Civil Code, an obligor who has pai d not hi ng on t he obl i gati on cannot
recover fromhis co-obligors for their proportionate share of the debt.

Hoski ng v. Spartan Properties, Inc., (1969) 275 Cal . App. 2d 152, 157, 79

Cal . Rptr. 893, 896. See al so, Jacksonv. Lacy, (1940) 37 Cal . App. 2d

551, 559, 100 P. 2d 313, 317 (holding that aright of contri-butionis
not acquired until a partypays nore than his share of the claim and
a surety has no clai mto contribution before he has paid the princi pal
obligation). Plaintiff has argued that Portofinoincurred obligations
pursuant to Y 4(k) of the Agreenent, which it is unable to pay. No

evi dence i s provi ded, however, that Portofino actually paid nore than
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its share of the obligationtothe bank, assumngit had aright to
contributionor indemifi-cation, whichthe court has found it does
not. The court finds that summary adj udi cationin favor of MGC and
David Mariani is appropriatewithrespect toplaintiff’s second cause
of action. Accordi ngly, defendants’ cross-notion for summary
adj udi cation is granted.

C. Plaintiff's Motionto Anend the Conplaint is Gantedin Part
and Denied in Part.

Plaintiff noves to anend the conpl aint toidentify Suzanne Decker,
trusteeasthereal plaintiff ininterest; tosubstitute additional
parties in place of the def endants desi gnated as “Doe” defendants in
t he conpl ai nt; and to add addi ti onal causes of actionto the conplaint.
At the hearing, the court granted plaintiff’ s notionto add a cause of
action for conversion as the newThird O ai mfor Relief under the First
Amended Conpl ai nt, based on defendants having w thdrawn their
opposition to that aspect of the notion.® This |eaves rennining
plaintiff’ s nmotionto amendthe first cause of action for breach of
prom ssory note, the second cause of action for i ndemmity, and to add
a new fourth cause of action for alter ego. Before addressingthe
merits of the notion, the court first reviews the | egal standard
applicable to plaintiff’s notion to anmend.

A court is to freely allow | eave to anend when justice so

8 Defendants withdrew their opposition conditioned upon Adversary
Proceedi ng # 96- 5425 being di sm ssed.
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requires. F.R C P. 15(a); Fomanv. Davis, 371 U S. 178 (1962). "Del ay

al one does not provide sufficient grounds for denying | eave t o anend:
‘“Where there is a lack of prejudice to the opposing party and t he
anmended conpl ai nt i s obviously not frivol ous, or rade as adil atory
maneuver in bad faith, it is an abuse of discretionto deny such a

motion'." Hurnv. Retirenent Fund Trust of Pl unbi ng, Heating and

Piping I ndustry of So. Calif., 648 F. 2d 1252, 1254 (9th Cir. 1981),

guoting, Howey v. United States, 481 F. 2d 1187, 1190-91 (9th Cir.

1973).

Courts have shown “a strong liberality . . . in allowng

anmendment s under Rule 15(a). 3 J. Moore, Moore’s Federal Practice,
15.08[ 2], p. 15-47, et seq. (2nd ed. 1996). Recognizing that the
entirespirit of therulesistothe effect that controversies shall be
deci ded on the nmerits, the courts have not been hesitant to all ow
anmendnent s for the purpose of presentingthe real issuesinthe case,

wher e t he nonnovi ng party has not been guilty of bad faith andis not

acting for the purpose of del ay, the opposing party will not be unduly

prejudicedandthetrial of theissues wll not be unduly del ayed. 1d.

1. Plaintiff’'s request to add Suzanne Decker as the real

plaintiff in interest is granted.

The debt or’ s bankruptcy case was initially filed under
Chapter 11 of the Bankruptcy Code. Upon conversionto a case under

Chapter 7 of the Code, Suzanne Decker was appoi nted trustee of the
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case. Defendants do not oppose t he request to anend t he conpl aint to
properly reflect that Suzanne Decker is nowthe real plaintiff in
interest. Plaintiff’s notion to substitute the trustee as the

plaintiff in this proceeding is granted.

2. Plaintiff’s request to anend the First dai mfor Relief
to add MC Land, a general partnership. as a def endant
is granted.

The court previously granted def endant David Mari ani’s and
MGC s notion for summary judgnment with respect tothe First C ai mfor
Reli ef for breach of promni ssory note on the grounds that neither
def endant was t he obl i gor of the Note. Plaintiff nowseeks to anend
t he conpl ai nt to nane def endant M3C Land, a general partnership, as a
def endant to the action. Defendants rai se a nunber of objections which
are addressed bel ow. ®

Def endant s obj ect that plaintiff has not fol |l owed appropri ate
state | aw " Doe def endant” desi gnati on procedure. Defendants contend
that inCalifornia, aplaintiff nust state inthe body of the conpl ai nt
t hat he or she is ignorant of the true names of the Doe def endants.
Plaintiff’s conplaint inthis proceedi ng desi gnates “Does 1 t hough 20"
i nthe caption, but nofurther statenent regardi ng t he Doe def endant s
isincludedw thinthe body of the conplaint. Nolegal authorityis

provi ded by def endants as to whether California’ s “Doe def endant”

9 Plaintiff objected that defendants’ opposition was untinely. The
obj ection was overruled at the hearing on the notion.
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desi gnati on procedure is even applicableinthis case. Plaintiff also
does not address the issue in her reply.

The Federal Rules of Civil Procedure do not specifically
provi de for suing a defendant under a fictitious nane. The Ninth
Circuit Court of Appeal s has uphel d the application of state | aw" Doe
def endant” procedure and “rel ati on back” standards, rather thanthe
st andards set forth under the federal rul es, where t he anendnent and
servi ce of process preceded renoval of the caseto federal court. See,

Anderson v. Allstatelns. Co., 630F. 2d 677 (9th Cr. 1980). Inthis

case, however, the adversary proceedi ng was commenced i n federal court,
and t he Federal Rules of Civil Procedure specifically provide for
rel ati on back of amendnents to pl eadi ngs at Federal Rule of Civil

Procedure 15(c).* The court finds noreason why the federal rel ati on-

10 Defendants indicate in a footnote that “Defendants do not consider it
necessary to address the conplex issue of the extent to which-if at all-the
state | aw Doe designati on procedure applies in Federal court.” [Defendant’s
[sic] Opposition to Plaintiff’s Mdtion to Anend Conplaint, p. 6, In. 3.]

11 Federal Rule of Civ. Proc. 15(c) provides:

An anmendnment of a pleading relates back to the date of the
ori gi nal pl eadi ng when

(1) relation back is permtted by the | aw that provides the
statute of limtations applicable to the action, or

(2) the claimor defense asserted in the anmended pl eadi ng arose
out of the conduct, transaction, or occurrence set forth or
attenpted to be set forth in the original pleading, or

(3) the amendnent changes the party or the nam ng of the party
agai nst whoma claimis asserted if the foregoing provision (2) is
satisfied and, within the period provided by Rule 4(m for service

(conti nued. ..
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back doctrine set forthin Federal Rul e of Gvil Procedure 15(c) should
not apply inthis proceedi ng.'? Defendants’ objectiontoplaintiff’s
notion to amend based on i nproper “Doe defendant” designation is
deni ed.

Def endant s next argue that plaintiff’s anendnents are barred
by a court-inposed deadlinefor filingthe action. The court is aware
of no such deadline, and this objectionis therefore al so overrul ed.

Def endant s next argue with respect toplaintiff’s notionto
amend the First C ai mfor Relief toadd M3C Land as a def endant, that
t he Note i n questionis nonrecourse and that plaintiff cantherefore
not mai ntain an actiononthe Note. Plaintiff repliesthat thereis
a question as to whet her the al | eged anendnent i s | egal Iy bi ndi ng on
Portofinoand it is entitled to take discovery onthat issue. The
court is mndful of the standard applicableto anotionto anend, and
t hat such a request nust be liberally granted absent bad faith, undue
del ay, prejudiceto the opposing party, and futility of amendnent. DCD

Prograns, Ltd. v. Leighton, 833 F. 2d 183, 186 (9th G r. 1987)(citations

(...continued)
of the sunmons and conplaint, the party to be brought in by
anmendnent (A) has received such notice of the institution of the
action that the party will not be prejudiced in maintaining a
defense on the nerits, and (B) knew or should have known that, but
for a m stake concerning the identity of the proper party, the
action woul d have been brought against the party .

2 No argunent was raised as to whether the standards for relation back

of amendnments set forth in Fed.R Civ.Proc. 15(c) have been satisfied, and
therefore the court does not address the issue.
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omtted). Wilethere may be questions goingtothe nerits of whet her
plaintiff canprevail onits First daimfor Relief, plaintiff should
be afforded the opportunity to test her claimon the nerits.

The court does not find any evi dence of bad faith or undue
del ay on the part of plaintiff in seeking to amend the conpl ai nt.
Plaintiff has indicatedthat it was not until defendants filedtheir
first notion for summary j udgnent that a copy of the Note was provi ded.
There is also no prejudice to defendants given the fact that no
di scovery cut-of f date has been set, no pre-trial conference has been
scheduled and notrial dateis pending. Plaintiff’ s notionto anend
its First Caimfor Relief toadd defendant M3C Land as a def endant i s
gr ant ed.

3. Plaintiff’s notionto anmend the conplaint to add the

general partners of MGC as defendants to thé&econd
Claimfor Relief is denied.

The court has found that there is no |l egal basis for
plaintiff’s claimfor i ndemmification and/ or contribution w th respect
to the Second Cl ai mfor Relief agai nst def endants Davi d Mari ani and
MGC. Plaintiff’s request to amend the conpl aint to add M3C s gener al
partners as defendants to the Second Claimfor Relief, who al so
provi ded noindemity to Portofino, wouldtherefore be futile. Wiere

an anmendnent is futile, it should not be permtted. See, K anath-Lake

Pharm v. Klamath Med. Serv. Bureau, 701 F.2d 1276, 1293 (9th Cir.

1983), cert. denied, 464 U. S. 822 (1983); andFonman v. Davis, 371 U S
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178 (1962). Plaintiff’s notionto amend the Second daimfor Relief is
deni ed.

4. Plaintiff’'s notionto anend the conplaint to add a new
Fourth d aimfor Relief is deniedwith | eave to anend.

Plaintiff noves to amend t he conpl aint to add a new Fourth
Claimof Relief for alter ego agai nst defendant David Mariani.
Def endant s obj ected that plaintiff knewor shoul d have known of t he
exi stence of the cause of action at thetine the original conpl ai nt was
filed. This objectionis overruled. Plaintiff contends that she only
| ear ned of the cause of action for alter ego after revi ew ng over 25
boxes of corporate docunents over a four-nonth period, whichtook from
| at e January 1996 when t he docunents were turned over to the trustee,
until May 1996. Plaintiff alsoindicates that many of the corporate
records had been “m spl aced” until plaintiff brought a notionto conpel
in June 1996. As already indicated, there is no evidence that
plaintiff has acted in bad faith or for the purpose of del ay, or that
prejudice will be caused to defendant by allow ng the anmendnent.

The court finds nerit, however, to defendants’ argunent that
plaintiff’ s Fourth dai mfor Relief cannot survive a notionto di smss
because it fails to state a cause of action for whichrelief may be
granted. An anendnent is viewed as futil e where the pl eadi ng cannot
survive a notion to di smss under Federal Rule of CGv. Proc. 12(b)(6).

See, Mller v. Rykoff-Sexton, Inc., 845 F. 2d 209, 214 (9th Gr. 1988),

citing, 3J. More, Mbore’s Federal Practice, Y 15.08[4] (2nd ed. 1974)
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(provi di ng proper test when determ ning | egal sufficiency of proposed
amendnent i s identical tothe one used when consi dering the sufficiency
of a pl eadi ng chal | enged under Rul e 12(b)(6)). Defendants first argue
t hat a corporati on cannot pierceits own corporate veil. However,
plaintiff accurately cites to case |aw which supports that a
corporation my in fact pierceits own corporate veil. One such case

i s Davey Roofing, Inc., 167 B.R. 604 (Bankr.C.D. Cal. 1994), which

provi des that Californiarecognizes two kinds of alter ego cl ai ns--one
where acreditor attenpts to pierce the corporate veil, and the ot her
where t he corporation pierces its own corporate veil. [d. at 608.
However, a bankruptcy trustee of a corporate debtor cannot mai ntain an
actionon an alter ego theory absent sone all egation of injury tothe
corporation giving rise to the right of action in it against

def endants. See, Stodd v. ol dberger, (1977) 73 Cal . App. 3d 827, 833,

141 Cal . Rptr. 67, 71. Plaintiff’s counsel acknow edged t hi s pl eadi ng
requirenment at the hearing, but contended that suchinjury was al | eged
by i ncor poration of various all egati ons of the First Arended Conpl ai nt
into the Fourth Claimfor Relief.

The Fourth C ai mfor Relief containedinthe First Arended
Conpl ai nt al | eges vari ous conduct on the part of defendant David
Mari ani as supporting its alter ego theory, but no injury to the
corporationis alleged. The Fourth O ai mfor Relief does incorporate

par agr aphs 1- 17 of the First Amended Conpl ai nt, however noinjuryto
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t he corporationis allegedinthose paragraphs either. Paragraphs 1-5
identify the parties tothe First Arended Conpl ai nt; paragraphs 6-13
all ege, inter alia, thevarious transfers whichtook place w th respect
tothe property and t he agreenents with the | ender; and paragraphs 14-
17 al | ege breach of prom ssory note by MGC Land. No i njury has been
all eged to the corporation as arisingout of the alter ego claim even
by i ncorporation of other paragraphs of the conplaint. Because
plaintiff’s Fourth Cause of Action fails to allege a necessary
conponent of the alter egoclaim it would not survive anotionto
di sm ss under Fed. R G v.P. 12(b)(6). Plaintiff’s notionto amend as to

the Fourth Cl ai mfor Relief is therefore deni ed, however plaintiff

shal | have fifteen days |eave to anend the Fourth Claimfor Reli

V. CONCLUS| ON.

For t he foregoi ng reasons, plaintiff’s notion for reconsideration
i s granted; defendants’ cross-notion for summary adj udication as tothe
Second Cl ai mfor Relief agai nst def endants MGC and Davi d Mari ani is
granted; and plaintiff’'s notionto anend the conplaint isgrantedin
part and deniedinpart. Plaintiff’snotiontoamendis grantedw th
respect to the First Claimfor Relief to add MGC Land, a general
partnership, as a defendant tothe action; plaintiff’s notionto amend
is denied with respect to the Second Claimfor Relief to add John
Mar i ani and ot her general partners of MGC, and plaintiff’s notionto

amend i s denied with respect tothe Fourth Cl ai mfor Relief agai nst
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Davi d Mari ani, however plaintiff shall have fifteen days | eave t o amend

such claim

DATED:

JAMES R GRUBE
UNI TED STATES BANKRUPTCY JUDGE
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Adversary No. 95-5397

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A
CERTI FI CATE OF MAI LI NG

|, the undersigned, aregul arly appoi nted and qualified deputy
clerk inthe office of the Bankruptcy Judges of the United States
Bankruptcy Court for the Northern District of California, San Jose,

California hereby certify:

That I, in the performance of ny duties as such deputy cl erk,
served a copy of the Court's MEMORANDUMDEC SI ON by depositingit in

the United States Mail, First Cl ass, postage prepai d, at San Jose,
Californiaonthe date shown bel ow, i n a seal ed envel ope addressed as

listed bel ow

Ofice of the U S. Trustee
U.S. Courthouse/ Federal Bl dg.
280 S. First St., Rm 268
San Jose, CA 95113

Robert J. Yorio, Esq.

CARR, DEFI LI PPO & FERRELL

2225 East Bayshore Road, Suite 200
Palo Alto, CA 94303

Scott L. Goodsall, Esq.

CAMPEAU & THOMAS

55 South Market Street, Suite 1660
San Jose, CA 95113

Lester G Sachs, Esgq.

LAW OFFI CES OF LESTER G. SACHS
1905 The Al aneda, Suite 2

San Jose, CA 95126-1428

R. Patrick Smth, Esq.

LAW OFFI CES OF R. PATRICK SM TH
2600 EIl Cammo Real, Suite 618
Palo Alto, CA 94306

| decl are under penalty of perjury under the | aws of the United
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St ates of Arericathat the foregoingis true and correct.
at San Jose, California.

Execut ed on
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